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RECOVMVENDED CRDER

A formal hearing was conducted in this case on March 5,
2001, in Jacksonville, Florida, before the Division of
Adm ni strative Hearings, by its designated Adm nistrative Law
Judge, Suzanne F. Hood.
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For Petitioner: Mchael O WMthis, Esquire
Agency for Healthcare Adm nistration
2727 Mahan Drive
Fort Knox Buil ding Three, Suite 3431
Tal | ahassee, Florida 32308-5403

For Respondent: Marcela Perry, Adm nistrator
Queen of Angel s
Post O fice Box 1430
Orange Park, Florida 32073



STATEMENT OF THE | SSUES

The issues are whether Respondent, an assisted |iving
facility, failed to tinely correct eight class Il deficiencies,
and if so, what penalty should be inposed.

PRELI M NARY STATEMENT

On or about Novenber 17, 2000, Petitioner Agency for Health
Care Adm nistration (Petitioner) issued an Adm nistrative
Conpl ai nt agai nst Respondent Marced, Inc., d/b/a Queen of Angels
(Respondent). Said conplaint alleged that Respondent had
viol ated Sections 400.419, 400.4256, 400.4275, and 400. 452,
Florida Statutes, and Rul es 58A-5.023, 58A-5.024, 58A-5.181,
58A-5. 019 and 58A-5.0191, Florida Adm nistrative Code.
Specifically, the conplaint alleged that Respondent was subject
to an admi nistrative fine in the amount of $2,200, due to its
failure to tinely correct eight class Il deficiencies.

Respondent requested a formal hearing by letter dated
Decenmber 11, 2000. Petitioner referred the case to the Division
of Adm nistrative Hearings on Decenber 15, 2000.

A Notice of Hearing dated January 9, 2001, schedul ed the
case for hearing on March 5, 2001. At the hearing, Petitioner
presented the testinony of two witnesses and offered nine
exhi bits which were accepted as evidence. Respondent presented
the testinmony of four witnesses and of fered one exhibit, which

was accepted as evi dence.



The court reporter filed the Transcript of the proceeding
on March 16, 2001. Petitioner filed its Proposed Recommended
Order on March 21, 2001. Respondent did not file proposed
findings of fact and concl usi ons of | aw.

FI NDI NGS OF FACT

1. Petitioner is the agency charged with the duty to
license and regul ate assisted living facilities (ALFs).

2. Respondent is licensed to operate as an ALF in Orange
Park, Florida. At the tine of the hearing, five residents |ived
in Respondent's facility.

3. On Septenber 6, 2000, Petitioner conducted a biennia
I icensure survey at Respondent's place of business. During the
survey, Petitioner cited Respondent for five class IV
deficiencies and 18 class Il deficiencies.

4. The class Il deficiencies included the follow ng:

(a) A-308, the residents' files did not contain a witten

i nformed consent, concerning unlicensed staff who woul d be
assisting residents with the self-adm nistration of medication;
(b) A-513, staff had not received a m ni numof one hour in-
service training, relative to the reporting of major incidents
and facility emergency procedures, within 30 days of enploynent;
(c) A-514, staff nmenbers had not received a m ni num of one hour
in-service training, relative to resident rights in an ALF and

recogni zing and reporting resident abuse, neglect, and



exploitation, within 30 days of enploynent; (d) A-515, staff
menbers had not received three hours of in-service training,
relative to resident behavior and needs and provi di ng assi stance
with activities of daily living, within 30 days of enploynent;
(e) A-1002, the carpet in room No. 3 was stained; (f) A-1101,

not all staff nenbers had docunmentation froma health care

provi der stating they were free fromthe signs and synptons of
comuni cabl e di sease; (g) A-1103, facility staff did not have
docunentation on file that they were free from tubercul osis on
an annual basis; (h) A-1106, unlicensed staff who were providing
assi stance with self-adm nistered nedicati ons had not received
the m ni mum four hours of training.

5. By letter dated Septenber 15, 2000, Petitioner advised
Respondent that it was required to correct the above-referenced
deficiencies on or before COctober 6, 2000.

6. On Cctober 5, 2000, a volunteer registered nurse
provi ded Respondent's staff with four hours of in-service
training relative to nedication admnistration. The nurse was
not approved by Petitioner to provide the training. She did not
provide instruction froman approved curriculum Respondent did
not docunent the training session as to date, nanmes of enpl oyees
attendi ng, or curriculum content.

7. On Cctober 18, 2000, Petitioner conducted a foll ow up

survey to determ ne whether Respondent had corrected the



previously cited deficiencies. The eight class Il deficiencies
i sted above in paragraph four had not been corrected.

8. By letter dated Cctober 25, 2000, Petitioner advised
Respondent that it mght be subject to adm nistrative fine for
failure to correct the deficiencies. The letter also requested
Respondent to file a correction plan.

9. Respondent could not renove the bleach stain in room
No. 3's carpet. Respondent attenpted unsuccessfully to dye the
stai ned carpet an even color. Respondent bought tiles to
repl ace the carpet on or about Novenber 25, 2000.

10. By the tinme that Petitioner conducted its second
foll owup survey, Respondent had corrected the eight remaining
class 111 deficiencies.

11. During the hearing, Respondent did not contest the
factual basis of the cited deficiencies. Instead, Respondent
attenpted to present evidence in mtigation. According to
Respondent, it was experiencing a transition in nmanagenent in
the fall of 2000; therefore, it could not neet the correction
deadl i ne. Respondent's new nmanager/caregiver testified that she
did not have sufficient funds to tinely secure the required
docunentation relative to the status of her health. Finally,
Respondent presented testinony that it could not afford to pay

an adm ni strative fine.



CONCLUSI ONS OF LAW

12. The Division of Admi nistrative Hearings has
jurisdiction over the parties and subject matter of this case.
Sections 120.569 and 120.57(1), Florida Statutes.

13. Respondent admts that it had class Il deficiencies,
whi ch were not corrected in a tinely manner. Petitioner based
t hese deficiencies and the proposed adm nistrative fine on the
statutes and rules set forth bel ow

14. Section 400.419, Florida Statutes, provides as
follows, in pertinent part:

(1) Each violation of this part and adopted
rul es shall be classified according to the

nature of the violation and the gravity of
its probable effect on facility residents.

The agency shall indicate the classification
on the witten notice of the violation as
fol | ows:

* * *
(c) dass "lIlIl" violations are those

conditions or occurrences related to the
operation and mai ntenance of a facility or
to the personal care of residents which the
agency determnes indirectly or potentially
threaten the physical or enotional health,
safety, or security of facility residents,
other than class | or class Il violations.

A class IIl violation is subject to an

adm ni strative fine of not |less than $100
and not exceeding $1,000 for each violation.

A citation for a class Ill violation shal
specify the tinme within which the violation
is required to be corrected. If a class Il

violation is corrected within the tine
speci fied, no fine nmay be inposed, unless it
is a repeated of fense.



(3) In determining if a penalty is to be

i nposed and in fixing the anount of the
fine, the agency shall consider the
foll owi ng factors:

(a) The gravity of the violation, including
the probability that death or serious

physi cal or enotional harmto a resident
will result or has resulted, the severity of
the action or potential harm and the extent
to which the provisions of the applicable
aws or rules were violated.

(b) Actions taken by the owner or

adm ni strator to correct violations.

(c) Any previous violations.

(d) The financial benefit to the facility
of committing or continuing the violation.
(e) The licensed capacity of the facility.
(4) Each day of continuing violation after
the date fixed for term nation of the

vi ol ati on, as ordered by the agency,
constitutes an additional, separate, and

di stinct violation.

(5) Any action taken to correct a violation
shal |l be docunented in witing by the owner
or adm nistrator of the facility and
verified through followp [sic] visits by
agency personnel. The agency may i npose a
fine and, in the case of an owner-operated
facility, revoke or deny a facility's
license when a facility adm nistrator
fraudul ently m srepresents action taken to
correct a violation.

(6) For fines that are upheld follow ng
adm nistrative or judicial review, the
violator shall pay the fine, plus interest
at the rate as specified in s. 55.03, for
each day beyond the date set by the agency
for paynent of the fine.

15. Section 400.4256, Florida Statutes, provides as

follows in relevant part:



(1) For the purposes of this section, the
term

(a) "Informed consent"™ neans advising the
resident, or the resident's surrogate,

guardi an, or attorney in fact, that an
assisted living facility is not required to
have a |icensed nurse on staff, that the
resi dent may be receiving assistance with
sel f-adm nistration of medication from an
unl i censed person, and that such assistance,
if provided by an unlicensed person, will or
will not be overseen by a |licensed nurse.
(b) "Unlicensed person" neans an individual
not currently licensed to practice nursing
or nedi cine who is enployed by or under
contract to an assisted living facility and
who has received training with respect to
assisting with the self-adm nistration of
medi cation in an assisted living facility as
provi ded under s. 400.452 prior to providing
such assi stance as described in this
section.

16. Section 400.4275, Florida Statutes, provides as
follows in relevant part:

(2) The adm nistrator or owner of a
facility shall maintain personnel records
for each staff nmenmber which contain, at a
mnimum . . . docunentation of conpliance
with all training requirenents of this part
or applicable rule .

(4) The departnment may by rule clarify
terns, establish requirenments for

personnel procedures . . . and specify
docunentati on as necessary to inplenent the
requirenments of this section

17. Section 400.452, Florida Statutes, states as foll ows

in pertinent part:



(1) The departnent shall provide, or cause
to be provided, training and educati onal
prograns for the adm nistrators and ot her
assisted living facility staff to better
enable themto appropriately respond to the
needs of residents, to maintain resident
care and facility standards, and to neet

| icensure requirenents.

(2) The departnent shall also establish a
core educational requirenent to be used in
t hese progranms. Successful conpletion of

t he core educational requirenent mnust

i ncl ude successful conpletion of a
conpetency test. Prograns nust be provided
by the departnent or by a provider approved
by the departnment at |east quarterly. The
core education requi renent nust cover at

| east the follow ng topics:

(a) State law and rules relating to
assisted living facilities.

(b) Resident rights and identifying and
reporting abuse, neglect, and exploitation.
(c) Special needs of elderly persons,
person with nental illness, and persons with
devel opnental disabilities and how to neet
t hose needs.

(e) Medication managenent, recordkeeping,
and proper techniques for assisting
residents with self-adm nistered nedi cation.

* % *

(5) Staff involved wth the managenent of
nmedi cations and assisting with the self-
adm ni stration of medi cations under s.

400. 4256 nust conplete a m nimum of 4 hours
of training pursuant to a curriculum

devel oped by the departnment and provided by
a registered nurse, licensed pharnacist, or
departnent staff.

(6) Oher facility staff shall participate
intraining relevant to their job duties as
specified by rule of the departnent.



18.

(9) The departnent shall adopt rules to
establish training prograns, standards and
curriculumfor training, staff training
requi rements, procedures for approving
training prograns, and training fees.

Rul e 58A-5.0181, Florida Adm nistrati ve Code,

as follows in relevant part:

19.

(1) ADMSSION CRITERIA.  An individual nust
nmeet the followng mninmumcriteria in order
to be admtted to a facility holding a
standard, limted nursing or limted nental
heal th |icense.

(e) Be capable of taking his/her own

medi cation with assistance fromstaff if
necessary.

1. If the individual needs assistance with
self-admnistration the facility nmust inform
t he resident of professional qualifications
of facility staff who will be providing this
assistance, and if unlicensed staff will be
provi di ng such assi stance, obtain the
resident's or the resident's surrogate,
guardi an, or attorney-in-fact's witten

i nformed consent to provide such assi stance
as required under s. 400.4256, F.S.

2. The facility may accept a resident who
requires the admnistration of nedication,

if the facility has a nurse to provide this
service, or the resident or the resident's

| egal representative, designee, surrogate,
guardi an, or attorney-in-fact contracts with
a licensed third party to provide this
service to the resident.

Rul e 58A-5.019, Florida Adm nistrative Code,

follows in relevant part:

10

provi des

states as



(2) STAFF.

(a) Newy hired staff shall have 30 days to
submt a statement froma health care

provi der, based on an exani nati on conducted
within the last six nonths, that the person
does not have any signs or synptons of a
communi cabl e di sease i ncl udi ng

t uber cul osi s.

(c) Al staff nmust conply with the training
requi renents of Rul e 58A-5.0191

20. Rule 58A-5.0191, Florida Adm nistrative Code, provides
as follows in relevant part:

(2) STAFF I N-SERVI CE TRAINING Each
facility nust provide the follow ng in-
service training to facility staff.

* * %

(b) Staff who provide direct care to
residents must receive a mninmmof 1 hour
in-service training within 30 days of

enpl oynment that covers the foll ow ng

subj ect s:

1. Reporting major accidents.

2. Facility energency procedures including
chai n-of command and staff roles relating to
ener gency evacuation.

(c) Staff who provide direct care to

resi dents, who have not taken the core
training program shall receive a m ni num of
1 hour in-service training within 30 days of
enpl oynent that covers the follow ng

subj ect s:

1. Resident rights in an assisted living
facility.

2. Recogni zing and reporting resident
abuse, neglect, and exploitation.

(d) Staff who provide direct care to
residents, other than nurses, CNAs, or hone
heal th aides trained in accordance with Rule
59A- 8. 0095, nust receive 3 hours of in-

11



service training within 30 days of

enpl oynment that covers the foll ow ng

subj ect s:

1. Resident behavior and needs.

2. Providing assistance with activities of
daily living.

(5) ASSI STANCE W TH SELF- ADM NI STERED

MEDI CATI ON and MEDI CATI ON MANAGEMENT

Unl i censed persons who will be providing
assi stance with self-adm ni stered nedi cation
described in Rule 58A-5.0185 nust receive a
m ni mum of 4 hours of training prior to
assumng this responsibility. Courses
provided in fulfillnment of this requirenent
nmust nmeet the following criteria:

(a) Training nmust cover state law and rule
requi renents with respect to the

supervi sion, assistance, adm nistration, and
managenent of medications in assisted |iving
facilities; procedures and techni ques for
assisting the resident wth self-

adm ni stration of nmedication . . . Training
shal | include denonstrations of proper

t echni ques and provi de opportunities for
hands-on | earni ng through practice

exerci ses.

(b) The training nust be provided by a

regi stered nurse, licensed pharnmacist, or
departnent staff who shall issue a training
certificate to a trai nee who denonstrates an
ability to:

1. Understand a prescription |abel;

2. Provide assistance with self-

adm ni stration in accordance with s.

400. 4256, F.S., and Rule 58A-5.0185 .

* * *

(10) TRAINING PROVI DER AND CURRI CULUM
APPROVAL; TRAI NI NG DOCUMENTATI ON

(a) Al persons seeking to provide training
whi ch nust be approved by the depart nent
under this rule shall submt their
qualification to provide training and

12



21.

proposed course curriculunms to the
departnment prior to training. Upon receipt
of approval fromthe departnent, the
training provider may identify the training
program as "approved by the Florida
Departnent of Elder Affairs for purposes of
neeting the training requirenent of s.

400. 4178 or 400.452, F.S. and Rul e 58A-
5.0191."

(e) Except as otherw se noted, any training
required by this rule shall be docunented in
the facility's personnel files which
docunentation shall include the title of the
trai ning program course content, date of
attendance, the training provider's nane and
the training provider's credential's, and
nunber of hours of training.

Rul e 58A-5.023, Florida Adm nistrative Code,

as follows in pertinent part:

22.

(1) GENERAL REQUI REMENTS.

* % *

(b) The facility's physical structure,
including the . . . floors . . . shall be
structurally sound and in good repair.
Peeling paint or wall paper, mssing ceiling
or floor tiles, or torn carpeting shall be
repaired or replaced.

Rul e 58A-5.024, Florida Adm nistrative Code,

as follows in pertinent part:

(2) STAFF RECORDS.

(a) Personnel for each staff nenber shal
contain, at a mninum a copy of the
original enploynment application with
references furnished and verification of
freedom f rom communi cabl e di sease i ncl udi ng
t uber cul osi s.

13
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(3) RESIDENT RECORDS. Resident records
shal | be maintained on the prem ses and
i ncl ude:

(g) For facilities which wll have

unlicensed staff assisting the resident with

the self-adm nistration of nedication, a

copy of the witten infornmed consent

described in Rule 58A-5.0181 if such consent

is not included in the resident's contract.

23. Petitioner gave Respondent two citations for violating

Rul es 58A-5.019 and 58A-5.024(2)(a), Florida Adm nistrative
Code. The first citation involved Respondent's failure to
docunent that its staff was free of comruni cabl e di seases (A-
1101). The second citation involved Respondent's failure to
docunent that its staff was free of tuberculosis, as a specific
communi cabl e di sease (A-1103). Petitioner needs separate
citations in sone cases because an ALF m ght provide
docunentation that a staff nenber was free of conmunicable
di seases w thout including tuberculosis as one of those
comuni cabl e di seases. However, in the instant case, Respondent
provi ded no docunentation regarding the staff nenber's health
status. Therefore, only one citation for violation of Rules
58A-5. 019 and 58A-5.024(2)(a), Florida Adm nistrative Code, is
appropri at e.

24. Respondent's correction of the deficiencies before the

second followup survey is the only mtigating factor worthy of

14



consideration here. See Section 400.419(3), Florida Statutes.
Even then, the corrections were untinely.

25. Sone of the cited deficiencies could have resulted in
serious physical or enptional harmto Respondent’'s residents.
See Section 400.419(3), Florida Statutes. Accordingly, an
adm ni strative fine in the amount of $300 for each of the
following six deficiencies is appropriate: (a) failure to
docunent the informed consent of residents in violation of Rules
58A-5. 0181 and 58A-5.024(3)(g), Florida Adm nistrative Code;

(b) failure to provide docunentation that staff was free of
communi cabl e di seases, including tuberculosis, in violation of
Rul es 58A-5.019 and 58A-5.024(2)(a), Florida Adm nistrative
Code; (c) failure to provide and/or docunent staff training
relative to major incidents and facility energency procedures in
violation of Rule 58A-5.0191, Florida Adm nistrative Code;

(d) failure to provide and/or docunment staff training relative
to resident rights, including recognizing and reporting abuse,
negl ect, and exploitation in violation of Rule 58A-5.0191,

Fl orida Adm nistrative Code; (e) failure to provide and/ or
docunent staff training relative to resident behavior and
provi di ng assistance with the activities of daily living in
violation of Rule 58A-5.0191, Florida Adm nistrative Code; and

(f) failure to provide and/or docunment staff training relative

15



to providing assistance with self-adm nistration of medication
in violation of Rule 58A-5.0191, Florida Adm nistrative Code.
26. There is no evidence that the bleach stain on the
carpet of roomNo. 3 created a potential harmto Respondent's
residents. However, Rule 58A-5.023, Florida Adm nistrative
Code, requires an ALF facility to be maintained in good repair.
That rule specifically references mssing floor tiles and torn
carpeting. It is reasonable to conclude that the rule al so
requires repair or replacenent of carpet that has been
i rreparably danmaged by bleach in the cl eaning process.
Accordingly, an adm nistrative fine in the amount of $100 is
appropri ate here where Respondent failed to replace the stained
carpet in a tinmely manner.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That Petitioner enter a final order fining Respondent
$1,900 for seven class IIl violations of Chapter 58A-5, Florida
Adm ni strative Code, plus interest as specified in Section

400. 419(6), Florida Statutes.

16



DONE AND ENTERED this 29th day of March, 2001, in

Tal | ahassee,

Leon County,

COPI ES FURNI SHED

M chael O WMathi s,

Agency for Health
Care Adm nistration

2727 Mahan Drive

Fort Knox Building 3, Suite 3431

Fl orida 32308

Tal | ahassee,

Mar cel a Perry,

Queen of Angels
Post O fice Box 1430
Orange Park, Florida 32073

Sam Power, Agency O erk
Agency for Health

Care Adm nistration
2727 Mahan Drive
Fort Knox Building 3, Suite 3431

Tal | ahassee,

Fl ori da.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of March, 2001

Esquire

Adm ni strat or

Fl orida 32308
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Julie Gallagher, General Counse
Agency for Health

Care Adm nistration
2727 Mahan Drive
Fort Knox Building 3, Suite 3431
Tal | ahassee, Florida 32308

Ruben J. King-Shaw, Jr., Director
Agency for Health

Care Adm nistration
2727 Mahan Drive
Fort Knox Building 3, Suite 3116
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.

18



